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ENVIRONMENT AGENCY 

OBTAINS NEW ENFORCEMENT

POWERS

By Stephen Mendham

In January of this year, the Environment Agency (“the Agency”) obtained new powers under the Regulatory Enforcement & Sanctions Act 2008 to pursue civil actions, such as payment of money or seeking enforcement undertakings in addition to criminal prosecutions in respect of environmental offences.

This is a major part of enforcing recent changes in environmental policies. It also sees the Agency moving away from a “tick box” approach to dealing with enforcement to one where the desired outcome drives the approach to be taken by the Agency.

Whilst the previous enforcement regime gave some certainty as to outcome (and penalties), now there is no “normal approach” which may replace the past arbitrary nature of enforcement with a more proportionate response, albeit at a potentially higher price.

The new policy statements and guidance recently issued by the Agency give a clear statement to its officers to take the public interest into account when deciding whether or not to take enforcement action. Arguably, under the procedure-driven nature of the previous regime, this important factor was not given its proper prominence.

There is also a greater emphasis on the giving of guidance and advice, to correct failures or breaches. Previously, the Agency would have either taken no action or prosecuted. 

With reduced resources, the Agency is changing its focus from low-risk operations to significant risk and organised crime operations. Individuals and businesses with low-risk operations could now face action by local authorities rather than the Agency, which could change approaches to environmental matters on both sides.

Next April, the new civil sanctions regime will also apply to the recently introduced Environmentally Permitting regime. Its application will, therefore, become much wider. Civil sanctions are already available to other bodies such as English Nature in limited circumstances and will also be extended to other bodies such as local authorities.

Whilst the use of civil sanctions is seen as being a measure of last resort, their application could be more devastating to individuals and businesses than criminal prosecutions. Amounts payable can be much higher than the maximum fines available to the courts on convictions for criminal offences.

These are very significant new powers of which both individuals and businesses need to be aware, especially if there is a danger of enforcement action. In such cases, seeking expert advice will help to minimise the potentially ruinous impact on both lives and businesses.

For further advice and information on this or other environmental issues, please contact Stephen Mendham on 01727 738219 or via email on srm@dolegal.co.uk
This newsletter has been published as general information on the interpretation and application of the law and in accordance with our website.
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