[image: image1.jpg]DEBENHAMS*OTTAWAY



                      

The Funding of Planning Challenges
By Bernadette Hillman

It is all very well if you have a grievance against a planning decision, but it is quite another matter for you to take the cost risks involved in any litigation where the outcome is uncertain and the general rule is that the loser pays the winner’s costs.  

To most people this would make the idea of bringing a challenge against a planning decision in the High Court unattractive, not to say prohibitive.  That is until the Garner case which dealt with the protective costs orders thereby restricting the potential costs liability of claimants in certain planning challenges if they are unsuccessful. 

Until Garner v Elmbridge BC was heard by the Court of Appeal last year, the relevant principles for the grant of a protective costs order were that the court needed to be satisfied on various conditions – “Corner House” conditions. These Garner Case revisited those conditions.
In 2009, Elmbridge Council granted planning permission for a comprehensive redevelopment of Hampton Court station opposite the Palace to include a hotel, residential units and a new care home. 

Mr Garner was not a local resident but, as an architect whose practice specialised in the conservation of historic buildings, he had a long-standing interest in Hampton Court Palace and he challenged the grant of planning permission by judicial review. He also applied for a protective costs order. 

At first instance the protective costs application was refused.  

The Court of Appeal was asked to reconsider the question of the PCO and they allowed the appeal saying that the “Corner House” conditions had to be modified because:

1.  the relevant Environmental Directives are based on the premise that it is in the public interest that there should be effective public participation in the decision-making process in significant environmental cases

and

2.   a purely subjective approach, based on the means of a particular claimant, was not acceptable because, as a matter of common sense, most ordinary members of the public would be deterred from proceeding with a judicial review of the case by the potential cost liability.  They felt that investigations into the means of individual claimants could also have a chilling effect on the willingness of ordinary members of the public to bring environmental challenge.

The court imposed a reciprocal cap on fees in this case as to £5,000 in respect of the Council’s costs and £35,000 in respect of Mr Garner’s costs so that the case could proceed. 

This case is an important decision which significantly alters the approach to protective costs orders in Environmental Impact Assessment and Integrated Pollution Prevention and Control cases. 

If you have any questions or require any further information in relation to protective costs orders or any other planning issues please contact Bernadette Hillman bh@dolegal.co.uk.
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