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Secretary of State for Communities and Local Government and another v Welwyn Hatfield Borough Council (aka Mr Beesley’s Barn)

INTRODUCTION

1 Most interested people by now will know the facts in Beesley. So, briefly, he obtained planning permission for a hay barn but built a dwelling which looked externally like the permitted barn. When it was ready, after a very short delay, he occupied it as his dwelling. After four years, he applied for a Certificate of Lawfulness under the “four year rule” (s.171B of the 1990 Act). The Council refused the Certificate but it was granted on appeal. The High Court (Collins J) quashed the Certificate/Appeal Decision. The Court of Appeal restored it. The Supreme Court has finally decided against Mr Beesley and the Secretary of State. The Supreme Court decision examines s.171B but goes further examining public policy where there is deception.

2 Where Mr Beesley went wrong according to the Supreme Court’s examination of s.171B (deception aside):

1
He did not build the barn (and convert it later) but a dwelling, designed as such (paras 10, 11, 13 and 14).

2
He could have built a barn, then converted it and waited four years after moving in or built the dwelling as designed  (but for which there was no planning permission) moved in and waited 10 years. Could he have built the dwelling and applied for a Certificate under the four year rule for a dwelling under ground (1) of s.171B?* Would occupation then be enforceable under the 10 year rule? Lord Mance seems to suggest so (para 17). This paragraph suggests that while an unlawful building may be lawful as a structure after four years, its use is not.


*(The Certificate is, of course, under s.191; the periods of lawfulness are in 171B.)
3
The whole case sets out a lesson in many of the essentials of planning law – the scheme relating to periods of immunity, extinguishment and abandonment of existing use rights, questions of interpretation of inconsistent permissions, the issue of nil use.  

THE ISSUE OF DECEPTION
4
Mr Beesley lost, following the consideration of s.171B as worded, so consideration of the issue of deception was strictly not necessary (para 31). It is relevant to note that Lord Mance itemises five points lead to a finding of intention to deceive (para 31). Beesley’s aim was to deceive in three relevant respects (para 32). His attempt to show he was innocent of deception was roundly rejected (para 42). The Court proceeded to approach this issue accordingly i.e. on the assumption of a deliberate attempt to mislead the Council. Lord Mance acknowledged that there are some aspects of all cases reliant on s.171B where there were elements in common (para 44). I am writing this article mainly because, as an adviser, I and my clients need to be aware of where the boundaries lie. 

5
The point of public law and principle upon which the Council relied in the Supreme Court is set out in para 45 of the Decision. The point is of such importance though that it is worth paraphrasing at some length. The principle is that the law should serve the public interest and the Courts have evolved the technique of “in good faith”. “If a statutory benefit is given only if a specified condition is satisfied, it is presumed Parliament intended the benefit to operate only where the required act is performed in a lawful manner…” To this is added the principle that “no one should be allowed to profit from his own wrong”. 

6
Lord Mance discusses various cases and texts examining the issues that arise from this principle. They include cases on housing benefit, immigration and extradition and the Limitation Act 1939 and 1980.

7
It was pointed out to the Court that planning control is a creature of statute and a comprehensive code imposed in the public interest into which the Court should not import principles or rules derived from private law in general terms (para 50). Lord Mance accepted that as a reminder but went on to say that he did not think that the planning legislation “can be treated as axiomatically immune from (the application of these principles)” (para 50). Lord Mance also observed that Mr Beesley’s conduct did not involve any identifiable criminal offence, although there seems to be a suggestion at this point that there might have been some kind of conspiracy (para 52), a warning perhaps to Mr Beesley’s agents in obtaining planning permission.

8
Lord Mance observed that that the four year statutory periods “must have been conceived as periods during which a planning authority would normally be expected to discover an unlawful building, operation or use…” “Positive and deliberately misleading false statements by an owner successfully preventing discovery take the case outside that rationale” (para 54). There is a most interesting comment on the part of Lord Mance when he refers to a situation in which the planning authority has discovered an unauthorised development but the property owner, in order to avoid enforcement action, gives certain false assurances to the planning authority with regard to the position. The implication is that such assurances might well exclude the operation of s.171B, and thus s.191(1) (para 55).

9
In conclusion, Lord Mance stated that he did not consider that s.171B(2) and 191(1)(a) were applicable to the facts of the Beesley case. He goes on to say that had he considered otherwise, he would have concluded that the language of these sections could not have been intended to cover the exceptional facts of this case “where there was positive deception in the making and obtaining a fraudulent planning application, which was directly designed to avoid enforcement action…and succeeded in doing so” (para 58).

10
In agreeing with Lord Mance and Lord Brown that the appeal should be allowed, Lord Rodger put the matter rather more succinctly perhaps stating that s.171B(2) “must be based on the general idea that the change of use has been there for all to see for 4 years” (para 61). 

11    
Lord Brown gave a longer concurring judgment but in effect concentrated on the issue of public policy. Lord Brown confessed to have been initially troubled by the point. He went on to say that it would be impossible to superimpose upon the statutory scheme any sort of broad principle to the effect that no one guilty of wrong-doing can be allowed to benefit from the limitation provisions of the 1990 Act. He points out that there will be a range of cases and suggests that there might be what he calls “a spectrum of wrong-doing” (para 73). I suggest that this is where there will be a problem for practitioners in this area of law. 

12
Lord Brown goes on to examine two other cases Epping Forest District Council v Philcox [2002] Env LR2 (Philcox) and Arun District Council v First Secretary of State [2006] EWCA Civ 1172 [2007] 1WLR 523, [2007] 1 P & CR 177 (Arun). The analysis in Arun is helpful as an example of where at least Lord Brown would have drawn the line with regard to deception and the principle of public law here applicable (para 79). 

13
Both Lord Brown and Lord Mance noted as a feature of Mr Beesley’s deceit that he omitted to register any member of the household for the payment of Council Tax for the period 2002 to 2006 contrary to s.6 of the Local Government Finance Act 1992. Both also note the failure on Mr Beesley’s part to comply with certain requirements of the building regulations with regard to the construction of the dwelling. As a practitioner regularly advising with regard to the application of s.171B, I cannot think of a case where the developer claiming the benefit of the provision has ever paid Council Tax on a dwelling, or business rates where the building has a commercial use. It is not clear how far Lords Brown and Mance would have regarded deception based solely on that fact as taking the situation outside the s.171B periods. Lord Mance observes that the straw bales case was decided against Mr Fidler for different reasons but observes that the principles he considers apply in Beesley may also well apply to Mr Fidler (para 82). Perhaps I should say that that is a clear hint as to how Lord Brown would look at Mr Fidler’s case if his appeal is not abandoned.

14
It is also noteworthy that Lord Brown suggests that the same principle would allow the Council to enforce not merely against Mr Beesley’s use of the building as a dwellinghouse, but additionally against its construction (para 83). 

15
Finally, Lord Brown observes that the Localism Bill by s.104 proposes to insert new sub-sections expressly to deal with these issues of concealment but adds that this principle of public policy should not wait until then given the clear application of the principle to Mr Beesley’s situation (para 84).

FURTHER COMMENT

1
Lords Mance and Brown have established that there will be grey areas between e.g. the facts in Arun and the facts in Beesley. Some immediate thoughts arise. How does a council apply the principle of public policy to the facts of a particular case? On appeal against refusal, how far are Inspectors trained to judge intent? Enforcement appeal etc Inspectors are experienced in establishing facts and the credibility of witnesses, so this should not be too difficult in practice. One suggests that, for a while, LPAs will err on the side of caution and refuse applications where there is a hint of deception. This will lead to more appeals in the short term.

2
Alternatively, developers may choose to keep their heads down longer. After all, Mr Beesley did not need to seek a Certificate under s.171B. He could have carried on, relying on the same defence to an enforcement notice (ground (d)) if it had been issued.

3
Will LPAs take enforcement action with existing problems where no Certificate has been sought but the developer has claimed a ground (d) defence? It is surely more likely. 
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